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2. Mis Prakashraj S. jain o'

#:
at zrf sr 3rd3er r 3rials 3rra nark at a sr 3er eh ufr znfn ##rt

GfrfN aN 'ffara=f~ en)- .3fCfn>r m w,fre;;ur~ m=Wf,tfR" l,cncIT % I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate auth_o'rity in the following way:',
an«r mcliR cnrw,freJOT~ :
Revision application to Government of India:

A revision application lies to the Under Secretary, to the Government ·of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Je,evan C·eep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: .,, ·

(ii) zfe ml Rt gt h ma ii sa zrfe nan a fins4 aisraR zIT 3cl #Tara R m ~
gisraa gisram iim sa gr mf ii, ar far sisrn ar zisr ii ur? a f@n# arcara
R m fclml" a=isJm R m CFITN 6r urn b akut1g.

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from. one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) an-ra m ~ fclml" '{I]' znr 2r ii f.-1.mffia i!i\ic, ~ m CFITN h Rafa#for 3uir gIea
aEka U3ulac yea h Rz h mra ii -m- mna han fns#Iaer # f.-1.mRla % 1
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of

duty.

3ifUna 4 sna yGngrar a fg it esp@#fmu at{ & stw arr vii
tfffi ~ ~ w ~'fITTlcp ~. ~ w mxr -crrmr m 'ffl'l<l- "CR m ~ if far orfe,Rrm (i.2) 1998

tfffi 109 mxT gar fag 'rg "ITT I . -

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final·
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed und_er Sec.109
of the Finance (No.2) Act, 1998.

a4ha Una zrca (srft) Ran4ft, 2001 a fr 9 cf; 3Wffi fclP!Fclcc WP-I" ~~-8 'll err "ITTdllT
, hfa mer # uR arr fa feta a 6h --i:rm a sf pa--st ya 3la 3rr. ctr err-err
>lfum cf; W2l~ 3ITTC\'1 fclxrr \JfRT~ I ~ Wl1.T xsITTff ~- cpf :!X.,'<F~M cfi 3Wffi tfffi 35-~ if
faetfRa qt a '«qrar # rag # rr €ism--o arm at ,Ra ft elf af; I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C~ntral Excise_ (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-(? Challan evidencing payment of prescribed fee as prescribed under Section··
35-l=E of CE\L\, 1944, under Major Head of Account. ·

- ~o

(2) Rf smear # met sf viaaa ya al4 qt zn srl q "ITT "ITT~ 200/- ffl -~
6t sung 3#ti ui via va ga crg ~~"ITT "ITT 1000/- cBl" ffl ~ cJfr-~ I

The revision. application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

v4lat zrca, #tuwar zra viaa anal@tu mratf@rawa ,R aft­
Appeal to Custom, ~xcise, & Service Tax Appellate Tribunal.

0 .

(1)

(a)

(b)

tr saran gca 3ff@I, 1944 cJfr tfffi 35-fl/ 35-~ ~ 3w@:-'­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affawr qearia vi#ferft var zyen, ha#trsn zyens vi hara an4#la nrn1fr"r
a fags qf8at awe cits i. 3. 3TR. #. g, { fa«4 at g -
the special·b,ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block-·
No.2, R.K. Puram, New Delhi-,1 in all matters relating to classification valuation and.

'3cRll"&Rsta ~- 2 (1) ciJ if ~~_ W 3@TclT cJfr 319'@. 3NRTI W 1iJ1-@ if xfi.-rr ~' ~
snra gen viaa a7fl#ht Inf@er (Rrez) at uga fr 9f6al, 3!5l-Jc(leJlc( if W-20, ~
#cc rRqa qrqrs, #aft +T, 31\5l-lctlellct-380016. .

To the west; regional benc:h of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New:Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

4tr 6Traer gen (sr#ta) fr1aft, 2001' c#l" l'ffiT 6 cfi ~ WP-I" ~--C::-3 if~~ 3~R. ·
a7fl#tr 7nfeaoi a8t { rat fess3rah fg T -~- ctr 'cfR~-~- -~-~~
c#l" l-fi.T, «ITTif ctr l-fi.T 3TTX wrrm W{f~:~ -5 C7lffl" m~ cpq t azi I, 100o/- #tr a#ft
m.f'r l sei sn yens t ir, nGr at .:rrT! 3TTX WTTm Tfm~-~ 5 C7lffl" m_ 50 ~ -aciJ "ITT "ITT
~ 5000 /- 6tr 3tuft @tflsrsi Un zyea #t l-fi.T, «ITTif ctr - l-fi.T 3TTX WTTm Tfm~~ 50°""" m "'f'\ "'IT<[[ % <mi ~ 10000/- ffl ir,,r,lr ,Mr I <ll'r ffl - <"'1<e1' ,j\ ,~1'[C\:·:~~-
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aif,ia we u i vier #l ur?) z grU en a ff 1f ala6Raa a a4a at
tar at al sata urznf@raw at qt fer at .
The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appea0 Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- arid Fts.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3) ufz srrera{ Tr or?sii ar mar ht at rt [a air # Ry #) ar gar rfrl
trfu ur a1fezszrit g; #ft fa fa qt arf aa #a fg zqenfenf 3r4)ta
Irznf@raw a ya 3rfla u la val at 1/tP 3lWcR fcn<TT i:rITTfT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoii:I scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each.

.o-
(4)

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended .

g ail v#if@r mai at fdrw av an.Rail at sit # en 3naff fhu mar & uh ## zrc,
tu snra yea vi hara rf#ta mrn@raw (araffa@,) R1, 1gs2 # Rfea &1

Attention in invited to the rules covering these and other related matter contended in tlie
Customs, Excise·& Service Tax Appellate Tribunal (Procedure) Rules, 198i. ·

tr yen, a€tr Una zyers yi hara or@u Ira@rawr (Rre), a 4R sr4hit in
aaczris(Demand) yd isPenalty) qT 1o%q srmr aar 3@art ?& tzeifs, 3rf@rasraraGr 1o sls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

0 ac4hr3nl era 3itara43irifa, snf@astar "aacr#r#ir"DutyDemanded) ­
(I) (Section)as 1up ah azaf#fa rf@r;
(ii) fern nrahr434fs#r1fa;
(iii) hcr&dz 3hf@zfzrifafer 64arr 2zrif@.

e> rqasrat ifarart' iirsqfa#qmr ii, ar4'fr at #frqa sra amtfr arr}.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have· to be pre-deposited. It may be noted that the

· pre.,deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and'Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rcf i ,z srr a uf 3rilr fawr a mar ski eyes 3rzrar areaavzRafa gt t air fc!>q­

arr era # 10% pa1ar r 3ftt srzgi ha av Ralf@a zt aa av a 10% aprarar 'Cf{ <fr '71T~~I.

In view of above,. an appeal agai~st this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty arid penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER IN APPEAL

The subject appeal is filed by 1. M/s. Real Strips Limited, Survey No. 245-
246, Village Sari, Ahmedabad-Bavla Highway, Taluka- Sanand, Distt- Ahmedabad and 2.

Mr.Prakashraj S. Jain, Joint MD [of M/s. Real Strips Limited] (hereinafter referred to as

'the appellants') against the Order in Original No.13/ADC/2015/MKR (hereinafter
referred to as 'the impugned order) passed by the Addl. Commissioner, Central Excise,

Ahmedabad-II (hereinafter referred to as 'the adjudicating authority). The appellants are
manufacturer of 'SS CR Strips" falling under Chapter 72 of the Central Excise Tariff Act
1985[hereinafter referred as CETA-1985].

2. 'The facts in brief of the case is , M/s. Paras Bhavani Steel Pvt. Limited (Unit-1)
Odhav, Ahmedabad (hereinafter referred to as "M/s. Paras) indulged in illicit clearance of

SS Pipes, manufactured by them, without Central Excise invoices and without payment of

Excise duty . M/s. Paras cleared the finished goods by suppressing the actual production.

M/s. Paras had procured SS CR Strips, from M/s. Real strips, clandestinely without invoices

on cash basis. the appellants were.issued SCN for recovery of excise duty of Rs.
13,44,282/ +121307/-with interest and Penalty .The said SCN was adjudicated vide the
impugned order, and confirmed the demand.a penalty was also imposed on Shri
Prakashraj S. Jain ,Joint Managing Director of the appellant unit.

3. Being aggrieved with the impugned order the appellants have filed the instant
appeals, on the following grounds and contended that:

They submitted that the DGCEI hadissued Show Cause Notice dated: 30.05.2012 to M/s.

Paras Bhavani Steel Private Limited, Odhav, Ahmedabad, demanding duty Rs. 3,60,71,852/­
for alleged illicit removal of goods i.e. S.S. Pipes and others; that M/s. Paras had moved the
Settlement Commission after payment of Rs.57,54,175/- and Interest Rs. 33,86,255/- but the
case was not Settled and Settlement Commission had sent back the case .that the
Commissioner,CentralExcise, Ahmedabad-II, had adjudicated the case and confirmed

the Show Cause Notice; that M/s. Paras had moved the CESTA, WZB, Ahmedabad under
provisions of Section 35 B of the Central Excise Act, 1944 and that at present the Appeal is
pending.

> that the Factory Premises of the appellant had been searched by the DGCEI Officers
under Panchnama dated: 25.01.2011 but the physical stock of Inputs and Final Product
i.e. S.S CR Coils had not been verified with the excise records, and therefore it could not
be ascertained whether as on 25.01.2011 the stock of input and finished goods lying in
the factory physicallywere tallied or not; In the present case, the Departmenthas not extendedthe
investigation up to the transporter M/s.Jay shree chamunda who transport the goods from the

factory premise to M/s. Paras and therefore unless and until the clandestine removal is
admitted by the transporter the duty cannot be demanded.

o

O

that the demand of dutyRs.13,44,150/- is made only on the basis of Diary marked as
A/8 seized from Factory Premises of the M/s. Paras and no other corroborative documentary
evidences such as, Confirmation of Transport of Goods i.e. S.S. C.R. Coil from M/s. Real
Strips Ltd. to M/s. Paras has been given by any transporters.
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4. Further, a written submissionwas submitted by Sbri Prakashraj R. Jain, Joint Managing
Director ofM/s Real Strips Ltd. The contention of the appellant is as under;

that penalty is imposed on the ground that he had allegedly dealt with_ M/s. Paras Bhavani
Steel Pvt. Ltd. of S.S. CR coil by illicitly supplying S.S. CR Coil to M/s. Paras Ahmedabad.
It is argued that the demand of duty Rs. 13,44,150/- on the alleged Clandestine Removal of
S.S. CR coil by appellant No. 1 is not sustainable on the ground that the DGCEI has not

unearthed the facts with corroborative documentary evidences required under Law. Similarly,

the appellant No. 2 had also not accepted the alleged illicitly supply of S.S. CR Coil to M/s.
Paras onthe following ground:

That though it is well within the knowledge of the Department that the appellant No. 2 is

also Partner in the unit namely M/s. Rajendra Rolling Mills, Odhav, Ahmedabad; Show
Cause Notice are misinterpretations by the Department in concluding that an amount

was paid byM/s. Paras to the Noticee No. 2 .that in the statement date 24.12.201 lof Noticee
No.2 stated that "WEHAVENOTRECIEIVED ANY CASHAMOUNTFROMMIS. PARAS' and

therefore, in defense now no room is remained .in absences of any such above
corroborative documentary evidences, the Penalty under Ru.le 26(2), of the CER 2002 is
not sustainable.

5. Personal hearing was held on 03/11/2016. Shri R.R. Dave, Consultant
appeared on behalf of the appellants. He reiterated the ground of appeal. He submitted

that no statement of either goods receiver or supplier admitting clearance in cash w/o
bills. No statement of proof of transporting goods to paras bhavani by real strips. No
discrepancy found during stock taking. if they indulge in such clearance, discrepancy
should have been there. Cross-examination not allowed.addl. Submission filed on 09­

11-16, with copy of OIONo.AHM-EXCUS-003-COM-31-14-15 dated 28/01/2015,copy of

statement dtd. 12-1-12 and affidavit dtd. 13-1-12. have carefully gone through the case
records, submissions made by the appellants and the case laws cited during the course

Q ofpersonal hearing. I :find that, there are three issues involved in the said SCN. They are
as follows:

a. Demand for Excise duty Rs.1,21,307/- along with interest and penalty b. Demand

for Excise duty Rs.13,44,150/- with interest and penalty. c. Personal penalty under

Rule 26(1) of the CER 2002 imposed on Shri Prakashraj S. Jain, JointM.D.

6. I find that, the first issue pertains to clearance of scrap without payment of
duty and without valid invoices. that during the sea.rch,certain chits were recovered
evidencing clearance of goods. On scrutiny it was established that these goods were not
accounted.for in the R.G.1 register and no invoices had been issued for the clearance

of the said goods. Thus agreeing the illicit clearance of scrap M/s Real has paid up the

entire duty of Rs.1,23,672/- with interest. Further, I find that the appellant has
suppressed the clearance of goods with :intent to evade Excise duty. That they had not
recorded the clearance not issued invoices and not paid Excise duty. Therefore, I find that
in respect of the clandestine clearances, Shri Prakashlal S Jain, Managing

Director also liable to personal penalty under Rule 26(1) of the Central Excise.
Therefore, . he was liable for removing, concealing, selling and dealing with
excisable goods which reason to believe were liable to confiscation.
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7. Now, I take up the second issue .During search operations at the office
premises of M/s Paras a private diary marked A/8 was seized. details of payment made by

M/s Paras to M/s Real was revealed. It has been admitted and confirmed in various
statements recorded under Rule 14 of CEA, 1944 by Shri Kalubhai Jivaji Desai,

Accountant and authorized signatory for M/s Paras) as well as by Shri Parasmal Shremal

Bohra, Managing Director of M/s Paras that amounts were paid in cash to M/s Real
towards receipt of raw materials supplied clandestinely without issue of valid invoices,

without payment of Excise duty. It is of vital importance to the proceedings in this case to

note that the payment amounting to Rs.1,30,50,000/- made byM/s Paras to M/s Real has not

been retracted or disputed. Therefore, the evidentiary value of the depositions by Shri

Kalubhai Desai, authorized signatory for M/s Paras as well as by Shri Parasmal upheld
as valid and sustainable.

8. I find that, only denial by Shi Prakashraj S. Jain, Joint Managing Director of M/s
Real Strips Limited is that he had not received any amount in cash. On the basis of

confessional statements, it has been established that the payments were actually

made to M/s Real by M/s Paras. The department had unearthed enough material to
indict the appellant and thereby the onus had shifted to the appellant to disprove the
evidence. I rely on the decision of Hon'able CESTAT, Bangalore in the case National

Boards Vs Commissioner Of CE,Calicut Reported I 2014 (313) E.L.T. 113 (Tri.-Bang.) that

is clearly applicable to the present case. I rely on the case law of Gulabchand Silk Mills

v. C.CE, Hyderabad-II, it was observed that; clandestine activity can at best be established

only by circumstantial evidence and it would be humanly impossible to establish every link in
the chain ofclandestine activity without any brealc.

9. As regards personal penalty imposed on Shri Prakashraj S. Jain, Joint
Managing Director, I find that in OIO No. AHM- EXCUS-002-COMMR-07-14-15
dated 23/09/2014, personal penalty has been imposed on Shri Prakashraj S. Jain, for

playing active role in the clandestine supply of raw materials to M/s Paras .It is the same

set of clandestine clearance that is dealt with in the present show cause notice.
Therefore, I hold that penalty imposed is correct and legal.

10. In view of the foregoing discussion and findings, I upheld the impugned order
and disallow both the appeals filed by the appellants.

11. 3r4)mi zarr zf#ta 3r4tit ar fur 3qt#a at# fan srar kt

o·

11. The appeal filed by the appellant stand disposed off ir above terms. ,sna
(3mar &i#)

3fRfcfc, ( .3-ft!'Rqr - II)
3

Attested.a»7
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.
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1. M/s. Real Strips Limited,
Survey No. 245-246,

Village Sari,

Bavla Highway,

Taluka- Sanand,

Distt- Ahmedabad.

2. Mr.Prakashraj S. Jain, Joint M.D

M/s. Real Strips Limited,
Survey No. 245-246,

Village Sari, Taluka- Sanand,
Distt- Ahmedabad.

Copy to:
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1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt. Commissioner, Central Excise, Div-IV, AhmedabadII
4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard file.

6. PA file.




