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Any person an aggrleved by this Order—m-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authonty in the following way:
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Revision application to Government of India:

(1) (&) @) HE SEUE e AT 1994 N U I A T T A & AR 2F g o
ﬁm—w%uwwﬁm%ﬂwmmaﬁamwﬁmmw
aamer, <ol #foe, Shaa 0 o7ee, Hae 19, a8 [eel-110001 @Y & S TIfRw |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Ceep Building, Parliament Street, New
Delhi-110001, under Section-35EE of the CEA 1944 in respect of the followmg case, governed by first
proviso to sub—sectlon (1) of Sect|on-35 ibid: g
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment‘of
duty. , , _ L
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Credit of arjy duty allowed to be utilized towards payment of excise dthy on final”

products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be-made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise. (Appeals) Rules, 2001 within 3 ‘months from the date on which
the order sought to be appealed against is communicaied and shall be accompanied by

two copies each of the 0lO and Order-in-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision, application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. -

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -

& fr idaT e i A 8. AR, B, 4, T e o

the spéc.ial‘.b‘,vehchb of Custom,. Excise & Service Tax Appellate .Tribu‘na.l of West Block:-

No.2, R.K. Puram, New DelhiéT in all matters relating to classification valuation and.
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To the west; regional bench. of Customs, Excfs‘e & Service Tax Appellate Tribunal
(CESTAT) at O-20, New:Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380

016. in case of appeals other-than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in’ quadruplicate in form EA- 3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanred by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in invited fo the rules coverrng these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be flled before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commlssroner would have: to be pre-deposited. It may be noted that the

- pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Séction 35 C (2A)
and 35 F of the Central Excrse Act; 1944, Sectron 83 & Section 86 of the Fmance Acf, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall mclude :
() amount determrned undér Section 11 D; -
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agalnst this order shall lie before the Trlbunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.”
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ORDER IN APPEAL

The subject. appeal is filed by 1. M/s. Real Strips Limited, Survey No. 245-
246, Village Sari, Ahmedabad-Bavla Highway, Taluka- Sanan-:l Distt- Ahmedabad and 2.
Mr.Prakashraj S. Jain, Joint MD . [of M/s. Real Strips Limited] (hereinafter referred to as
‘the appellants’) against the Order in Ongmal No.13/ADC/2015/MKR (hereinafter

referred to as ‘the impugned order) passed by the Addl. Commissioner, Central Excise, |

Ahmedabad-1I (hereinafter referred to as ‘the adjudicating authority’). The appellants are
manufacturer of ‘SS CR Strips” falling under Chapter 72 of the Central Excise Tariff Act
1985[hereinafter referred as CETA-1985].

2. The facts in brief of the case is , M /s. Paras Bhavani Steel Pvt. Limited (Unit-1)
Odhav, Ahmedabad (heremafter referred to as "M/s. Paras) mdulged in illicit clearance of
SS Pipes, manufactured by them, without Central Excise invoices and without payment of
Excise duty . M/s. Paras cleared the finished goods by suppressing the actual production.
M/s. Paras had procured SS CR Strips, from M/s. Real strips, clandestinely without invoices
on cash basis. the appellants were .issued SCN for recovery of excise duty of Rs.
13,44,282/ +121307/-with interest and Penalty .The said SCN was adjudicated vide the
impugned order, and confirmed the demand.a penalty was also imposed on Shri
Prakashraj S. Jain ,J omt Managing Director of the appellant unit .

3. Bemg aggrieved with the impugned order the appellants have filed the instant
- appeals, on the following grounds and contended that:

_ They submitted that the DGCEI had issued Show Cause Notice dated: 30.05.2012 to M /s.
Paras Bhavani Steel Private Limited, Odhav, Ahmedabad, demanding duty Rs. 3,60,71,852/-
for alleged illicit removal of goods ie. S.S. Pipes and others; that M/ s. Paras had moved the
Settlement Commission after payment of Rs.57,54,175/- and Interest Rs. 33,86,255/- but the
case was not Setﬂed and Settlement Commission had sent back the case .that the
Commissioner,CentralExcise, Ahmedabad-II, had adjudicated the case and confirmed
the Show Cause Notice; that M/s. Paras had moved the CESTAT, WZB, Ahmedabad under
provisions of Section 35 B of the Central Excise Act, 1944 and that at present the Appeal. is

pending,

> that the 'Factory Premises of the appellant had been searched by the DGCEI Officers
under Panchnama dated: 25.01.2011 but the physical stock of Inputs and Final Product
i.e. 8.8 CR Coils had not been verified with the excise records, and therefore it could not
be ascertained whether as on 25.01.2011 the stock of input and finished goods lying in
the facfory physically were tallied or not; In the present case, the Department has not extended the
investigation up to the transporter M/s.Jay shree chamunda who transport the goods from the
factory premise to M/s. Paras and therefore unless and until the clandestine removal is

admitted by the transporter the duty cannot be demanded.

that the demand of duty Rs.13,44,150/- is made only on the basis of Diary marked as
A/8 seized from Factory Premises of the M/s. Paras and no other corroborative documentary
evidences such as, Confirmation of Transport of Goods i.e. S.S. C.R. Coil from M/s. Real
Stripé Ltd. to M/s. Paras has been given by any transporters.

S




- <- £.n0.V2[72]84885/Ahd-1l/Appeal-li/15-16

4. TFurther, a written éubrr_u'ssion was submitted by Shri Prakashraj R. Jain, Joint Managing
Director of M/s Real Strips Ltd. The contention of the appellant is as under; -

that penalty is imposed on the ground that he had allegedly dzalt with M/s. Paras Bhavani
Steel Pvt. Ltd. of S.S. CR coil by illicitly supplying S.S. CR Coil to M/s. Paras Ahmedabad.
It is argued that the demand of duty Rs. 13,44,150/- on the aJlegéd Cléndestine Removal of
S.S. CR coil by appellant No. 1 is not sustainable on the ground that the DGCEI has not
unearthed the facts with corroborative documentary evidences required under Law. Similarly,
the appellant No. 2 had also not accepted.ﬁie alleged illicitly supply of S.S. CR Coil to M/s.

Paras on the following ground:

That though it is well within the knowledge of the Department that the appellant No. 2 is
also Partner in the unit namely M/s. Rajendra Rolling Mills, Odhav, Ahmedabad; Show
Cause Notice are misinterpretations by the Department in concluding that an amount
was paid byM/s. Paras to the Noticee No. 2 .that in the statement date 24.12.20110f Noticee
No.2 stated that "WE HAVE NOT RECIEIVED ANY CASH AMOUNT FROM MIS. PARAS' and

therefore, in defense now no. room is remained .n absences of any such above

corroborative documentary evidences, the Penalty under Rule 26(2), of the CER 2002 is

not sustainable.

5, Personal hearing was held on 03/11/2016. Sh:i'R.R. Dave, Consultant
appeared on behalf of the appellants. He reiterated the ground of appeal. He submitted
that no statement of either goods receiver or supplier admitting clearance in cash w/o
bills. No statement of proof of transporting goods to paras bhavani by real strips. No
di‘screpanc.:sr found during stock taking. if they indulge in such clearance, discrépancy

should have been there. Cross-examination not allowed.addl. Submission filed on 09-

11-16, with copy of OIONo0.AHM-EXCUS-003-COM-31-14-15 dated 28/01/2015,copy of

statement dtd. 12-1-12 and affidavit dtd. 13-1-12. have carefully gone through the case
records, submissions made by the appellants and the case laws cited during the course
of personal hearing. I find that, there are three issues involved in the said SCN. THey are

as follows:

a. Demand for Excise duty Rs.1,21,307/- along with interest and penalty b. Demand

for Excise duty Rs.13,44,150 /- with interest and penalty. c¢.  Personal penalty under
Rule 26(1) of the CER 2002 imposed on Shri Prakashraj S. Jain, JointM.D.

6. I find that, the first issue pertains to clearance of scrap without payment of
duty and without valid invoices. that during the search,certain chits were recovered
evidencing clearance of goods. On scrutiny it was established that these goods were not
accounted for in the R.G.1 register and no invoices had been issued for the clearance
of the said goods. Thus agreeing the illicit clearance of scrap M/s Real has paid up the
éntire_ duty of Rs.1,23,672/- with interest. Fufther, I find that the appellant has
suppressed the clearance of goods with intent to evade Excise duty. That they had not
recorded the clearance not issued invoices and not paid Excise duty. Therefore, I find that
in respect of the clandestine clearances, Shri Prakashlal S Jain, Managing
Director also liaiale to personal penalty under Rule 26(1) of the Central E;cciée.
Thefefore,,‘ he was liable for removing, concealing, selling and dealing with

excisable goods which reason to believe were liable to confiscation.
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7. Now, I take up the second issue .During search operations at the ofﬁcé
| premises of M/s Paras a private diary marked A/8 was seized. details of payment made by
M/s Paras to M/s Real was revealed . It has been admitted and confirmed in various
statements recorded under Rule 14 of CEA, 1944 by Sﬁri Kalubhai Jivaji Desai,
Accountant and authorized signatory for M /s Paras) as well as by Shri Parasmal Shremal
Bohra, Managing Director of M/s Paras that amounts were paid in cash to M/s Real
towards receipt of raw materials suppHed clandestinely without issue of valid invoices,
without payment of Excise duty. It is of vital importance to the proceedings in ﬂ'ns case to
note that the payment amounting to Rs.1,30,50,000/- made by M/s Paras to M/s Real has not
- been retracted or disputed. Therefore, the evidentiary value of the depositions by Shri
Kalubhai Desai, authorized signatory for M /s Paras as well as by Shri Parasmal upheld
as valid and sustail{able.

8. I find that, only denial by Shri Prakashraj S. Jain, Joint Managing Director of M/s
Real Strips Limited is that he had not received any amount in cash. On the basis of
confessional statements, it has been established that the payments were actually
made to M/s Real by M/s Paras. The department had unearthed enough material to
indict the appellant and thereby the onus had shifted to the appellant to disprove the
evidence. I rely on the decision of Hon'able CESTAT, Bangalore in the case National
Boards Vs Commissioner Of CE,Calicut Reported In 2014 (313) E.L.T. 113 (Tri.-Bang,) that
is clearly applicable to the present case. I rely on the case law of Gulabchand Silk Mills
v. C.CE, Hyderabad-1I, it was observed that; clandestine activity can at best be established
only by circumstantial evidence and it would be humanly impossible to establish every linkin

‘the chain of clandestine activity without any brealk.

9. As regards personal penalty imposed on Shri Prakashraj S. Jain, Joint
Managing Director, I find that in OIO No. AHM- EXC:US-OOQ—COMMR—O7;14-15 | O
dated 23/09/2014, personal penalty has been imposed on Shri Prakashraj S. Jain, for B '.
playing éctive role in the clandestine supply of raw materials to M/s Paras .It is the same
set of clandestine clearance that is dealt with in the present show cause notice.

Therefore, 1 hold that penalty imposed is correct and legal.

10.- In view of the foregoing discussion and findings, I upheld the impugned order
and disallow both the appeals filed by the appellants.
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-11.  The appeal filed by the appellant stand disposed off ir- above terms.
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Attested

[K.K.Parmar )
Supermtendent (Appeals-1I)

Central excise, Ahmedabad.
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By Regci. PostA.D

1. M/s. Real Strips Limited,
Survey No. 245-246,
Village Sari,

Bavla Highway,
Ta}uka— Sanand,
Distt— Ahmedabad.

2. Mr.Prakashraj S. Jain, Joint M.D
M/s. Real Strips Limited,
Survey No. 245-246,

Village Sari, Taluka- Sanand,
D_istt— Ahmedabad. '

Copy to :

1. The Chief Cpmmissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The A.sstt.' Commissioner, Central Excise, Div-IV, Ahquabadll

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

5. Guard file.
6. PA file.







